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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS AT TEZPUR,     SONITPUR 
 

G.R. Case No.1093/2007 
u/s-279/304(A)/427 IPC 

 
State of Assam 
 
Versus 
 
Gerel Tirki @ Jeral Tirki 
S/o Late Suleman Tirki 
R/o Bisof House, Dibrugarh 
PS-Dibrudarh, 
Dist-Dibrugarh 
                          ……… Accused person 
 
Present: Smti Bijaya Khakhlary, JMFC, Tezpur, Sonitpur 
 
Advocaates appeared:- 
For the Prosecution: Mr. Joydeep Dey, APP 
For the Defence: Smti Sewalee Das, Mr. Kabin Sharma 
 
Evidence recorded on: 23.08.2011, 11.06.2013, 05.07.2013, 04.04.2014,   
Argument heard on: 22.01.2015 
Judgment delivered on: 05.02.2015 

 
 
 
 
 
 
 

JUDGMENT 

 
               1. The prosecution case in brief is that on 26.06.2007 at about 10:40 
A.M., the driver of the bus  bearing Registration No.AR-02-0306 of Arunachal 
Pradesh  Transport rode the said bus in a rash and negligent manner and hit Bijit 
Hazarika who was coming from Baliparar towards Tezpur on a motorcycle 
bearing Registraton No. AS-12D-8733 at Holeswar and thereby caused grievous 
injury to him and completely damaged his motorcycle. Immediately injured Bijit 
Hazarika  was taken to Kanaklata Civil Hospital but the doctors declared him to 
be dead. In this regard, the Informant Sri Pradip Hazarika lodged an FIR with the 
Salonibari O.P. on 26.06.2007. 
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                  2. On receipt of the said FIR, the police registered a case as Tezpur PS 
case No.477/2007 u/s 279/304(A)/427 IPC and started investigation into the 
matter. After completion of the investigation, the police submitted charge sheet 
against the accused under section 279/304(A)/427 IPC. 
 
                 3. The copies of the relevant documents were furnished to the accused 
in accordance with section 207 of the Cr.P.C. 
                4. During trial, the particulars of offences punishable under section 
279/304(A)/427 IPC, were explained to the accused person to which he pleaded 
not guilty and claimed to be tried. 
               5. The prosecution has examined 7 PWs. The accused person has been 
examined under section 313 Cr.P.C. The plea of the accused person is in total 
denial and he has declined to adduce evidence in his defence. 
              6. I have heard arguments from the learned APP and the learned defence 
counsel and perused the records of the case in a meticulous manner. The points 
of determination in the case are 
             A) Whether  on 26.06.2007 at about 10:40 A.M., the accused drove the 
bus of Arunachal Pradesh State Transport bearing Registration No.AR-02-0306   
on a public way, in a manner so rash or negligent as to endanger human life, or 
to be likely to cause hurt or injury to any other person, and thereby committed 
an offence punishable under section 279 of the IPC? 
            B) Whether on 26.06.2007 at about 10:40 A.M., the accused person 
caused death of Bijit Hazarika by driving the bus of Arunachal Pradesh State 
Transport bearing Registration No.AR-02-0306 in a rash or negligent manner, not 
amounting to culpable homicide, and thereby committed an offence punishable 
under section 304(A) of the IPC? 
           C) Whether on 26.06.2007 at about 10:40 A.M., the accused caused 
damage to the motorcycle  of the deceased and thereby caused loss or damage 
to the amount of fifty rupees or upwards, and thereby committed an offence 
punishable under section 427 of the IPC? 
 
 
DISCUSSION, DECISION AND REASONS THEREOF 

            7. The PW1,  Sri Pradip Hazarika,  is  the   informant of     the case. He  has 
deposed that on the day of incident  at about 10:30 A.M. while his 
nephew(sister’s son) Bijit Hazarika was coming from Balipara towards Tezpur on 
his motorbike, a bus of Arunachal Pradesh Transport hit him at Holeswar which 
was coming at a very high speed and dragged him upto a long distance which   
caused death of his nephew. Exhibit-1 is the ejahar and exhibit-1(1) is his 
signature. When police seized the bus vide seizure list exhibit-2, PW1 put his 
signature as exhibit-2(1). The motor cycle of the deceased was seized vide 
seizure list exhibit-3 in which he had put his signature as exhibit-3(1). PW1 put 
his signature on the inquest report, in exhibit-4 inquest report, exhibit-4(1) is his 
signature.  In the cross-examination,  PW1 stated that he arrived at the place of 
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occurrence after ten minutes of the incident. He stated that the deceased had a 
learners Licence . He admitted that he had not seen the occurrence.  
             8. Thus, from the testimony of the PW1, the complicity of the accused in 
the commission of the alleged offences cannot be established. However, his 
testimony establishes that the accident caused death of his nephew.  
            9. The PW2, Sri Pradip Nath, deposed that on the day of incident in the 
morning  hours when he was sitting in a shop in the turning at Holeswar, a bike 
rider coming from Balipara side while trying to overtake a truck, entered under a 
bus of Arunachal Pradesh Transport coming from opposite direction along with 
his bike. The wheels of the bus dragged the  bike rider upto some distance and 
then stopped and the bike rider died on the spot. PW2 stated that the incident 
took place due to the fault of the deceased.  In cross examination PW2 stated 
that the bus was being driven at normal speed and while trying to overtake a 
truck the bike rider lost his balance.  
 
             10. From the testimony of PW2 though it is established that the deceased 
was knocked by the bus on the day of incident, but the testimony of PW2 does 
not  establish rashness and negligency on the part of the accused in driving the 
said bus. PW2 has yet stated that the accident took place due to the fault of the 
deceased and that the bus was coming at normal speed. 
 
            11. PW3, Sri Dipumoni Baruah  deposed that he has a Pan shop at the 
turning of Holeswar. On the day of incident he was at his Pan shop. In the 
morning time when a bus of Arunachal Pradesh Transport was going from Tezpur 
and a bike was coming from Balipara side he heard a sound . After reaching there 
he saw the bike rider lying below the wheels of the bus who sustained grievous 
injury. The police came to the place of occurrence and took the injured to 
hospital who later on died . In cross examination PW3 stated that he had not 
seen  how the accident  occurred . 
 
           12. From the evidence of PW3  though it is established that due to the 
accident the bike rider sustained grievous injury which caused his death but the 
testimony of PW3 does not  establish rashness and negligency of the accused in 
driving the said bus . 
           13.PW4, Sri Kamaleswar Saikia deposed that at the time of incident he was 
at school. After reaching home he came to know that there occurred an accident 
between  a bike coming from Balipara side and a bus coming from opposite 
direction, in front of their house at National Highway . He heard that the bike 
rider died on the spot. He stated that he had not seen who was driving the bus. 
In cross examination PW4 stated that he did not know due to whose fault the 
accident occurred. 
             14.From the testimony of PW4 also it is not established that the accused 
drove the bus in a rash or negligent manner. 
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           15.PW5, Sri Prasanta Das deposed that at the time of incident he was in his 
shop. At about 10:30 A.M. a bus of Arunachal Pradesh Transport knocked a bike 
rider coming from opposite direction. He stated that the accused was driving the 
said bus at high speed. As soon as the bus knocked the bike rider the , the bike 
entered below the bus and the bike rider died at the spot. The bike was damaged 
. He stated that the bike rider was not at fault, the incident occurred due to the 
fault of the accused. In cross examination PW5 stated that he could not say at 
what speed the bus was being driven. He stated that there is a turning at the 
place of occurrence. He admitted that a truck was going ahead of the bike and 
the bike rider was going to overtake the said truck at the turning. 
            16.PW6, Sri Suren Das who is the investigating officer deposed that after 
receiving information about the incident he went to the place of occurrence and 
found both the vehicles there and saw the injured lying there. Then he sent the 
injured to Kanaklata Civil Hospital where he was declared dead. He prepared 
sketch map of the place of occurrence, exhibit-8 is the said sketch map.  PW6 
stated that later on, on the same day the accused surrendered in the Police 
Station. In cross examination PW6 stated that he seized the licence of the 
deceased which was a Learners Licence.  
            17.PW7, Dr. Ramendra Nath Roy, Sr. M. & H. O., Kanaklata Civil Hospital 
deposed that he had conducted the post mortem examination on dead body of 
Bijit Hazarika on 26.06.2007 at 3:00 p.m. and in his opinion the death is due to 
haemorrhage  and shock as a result of head injury, chest injury sustained by the 
deceased following Road Traffic Accident.  
             18.To warrant conviction u/s 279 IPC the necessary ingredients are :- i) 
driving any vehicle or riding, ii) on any public way, iii) in a manner so rash or 
negligent as to endanger human life, or to be likely to cause hurt or injury to any 
other person. In a case u/s 304A IPC the essential ingredients are:- i) causing 
death of any person, ii) by doing any rash or negligent act, iii) not amounting to 
culpable homicide.  
 
            19. In the present case in his examination u/s 313 Cr.P.C. the accused 
himself has admitted that he was driving the bus of Arunachal Pradesh Transport 
bearing Registration No. AR-02-0306   on the day of incident and he has also 
admitted that there was an accident. But the accused denied any rashness or 
negligency on his part. The accused stated that the accident occurred due to the 
fault of the deceased. He stated that he was driving the vehicle(bus) at 35/40 Km 
speed, but the deceased while trying to overtake a truck at the turning came 
under the bus.  
           20.The prosecution argued that the accused was driving the vehicle at high 
speed due to which he could not stop the bus immediately and dragged the bike 
rider upto some distance due to which the bike rider sustained grievous injury 
which caused his death. 
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            21.The defence contended that it is a large bus and that is why though the 
accused applied breaks immediately, it went upto  some distance and after that 
it finally stopped  and that it is not possible to stop a large bus which is in motion 
to stop at a place immediately as and when required and that mere proof of high 
speed is not sufficient to prove rashness and negligence to drive home for 
accusations u/s 279 and 304A IPC, prosecution has to bring on record materials 
to establish as to what is meant by ‘high speed’ in the facts and circumstances of 
the case , no presumption of rashness or negligence can be drawn by invoking 
the maxim res ipsa loquitor in the absence of any material on record, and in 
support of this the defence relied upon the case of Madhu Sudan Debnath vs. 
State of Tripura (2012) 6 GLR 65. 
                22.As regard the allegation of causing the death of Bijit Hazarika by the 
accused by doing rash and negligent act, the defence has contended that in 
order to convict the accused u/s 304A IPC the prosecution is required to 
establish that the accident was the direct result of negligence or rashness on the 
part of the accused person and that in order to substantiate the allegation of 
rash and negligent driving , it must be established, by adducing cogent and 
reliable evidence, that the driver failed to drive the vehicle by taking proper care 
and precautions and in support of its contention the defence relied upon the 
case of Krishna Debnath vs State of Tripura, (2012) 1 GLR 178. 
                   23.PW5 and PW2 have seen the occurrence . PW5 though has stated 
that the bus was being driven at high speed and the accident occurred due to the 
fault of the accused, in cross examination he stated he could not say at what 
speed the bus was coming and that there is a turning at the place of occurrence 
and the deceased tried to overtake a truck which was ahead of it. PW1 though 
deposed that the bus was being driven at high speed but he has not seen the 
occurrence as he stated that he reached the place of occurrence after ten 
minutes of the incident. No other witnesses have stated that the bus was coming 
at high speed. On the other hand PW2 stated that the bus was being driven at 
normal speed and while trying to overtake a truck, the bike rider lost his balance 
and due to the fault of the bike rider the incident occurred. PW3 and PW4 have 
stated that they have not seen the occurrence and that is why could not say due 
to whose fault the incident occurred. As PW2 and PW5 both are independent 
eye witnesses and their evidence are contradictory, therefore it is doubtful 
whether the accident took place due to the fault of the accused or due to the 
fault of  the deceased. In a criminal case the prosecution is required to prove the 
allegation, brought against the accused , beyond all reasonable doubt. It is a 
settled Law that when two views are possible, one in favour of the prosecution 
and the other in favour of the accused, then benefit should always go in favour 
of the accused.  
                24.Hence in view of the above I am of the considered opinion that the 
prosecution failed to prove beyond all reasonable doubt that the accused was 
driving the vehicle in rash and negligent manner. 
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              25.In the present case from the evidence of witnesses including the 
medical evidence, it has been established that due to the accident, the death of 
Bijit Hazarika was caused. But the prosecution has failed to prove by adducing 
cogent evidence that the accident was the direct result of negligence or rashness 
on the part of the accused person. 
             26.As it has been held that the prosecution failed to establish that the 
accident occurred due to the rash and negligent driving on the part of the 
accused, therefore the accused can not be held guilty u/s 427 IPC. 
 
 

            27. In view of the above I am of the opinion that the prosecution has 

failed to establish the offences u/s 279/304(A)/427 IPC against the accused 

person. Accordingly the accused person is acquitted from the alleged offences 

labeled against him and set at liberty. 

 

            28. Bail bond and affidavit submitted by the bailor is extended for a     

period of six months as per amended Cr PC . 

Given under the hand and seal of this Court on this the 5th  day of February, 

2015 at Tezpur.  

 

                          Bijaya Khakhlary 

         JMFC, Tezpur, Sonitpur. 
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APPENDIX 

 

Prosecution witnesses: 

PW1—Sri Pradip Hazarika (informant) 

PW2—Sri Pradip Nath 

PW3—Sri Dipumoni Baruah 

PW4—Sri Kamaleswar Saikia 

PW5—Sri Prasanta Das 

PW6—Sri Suren Das (I.O.) 

 

Exhibits for the prosecution 

Ext 1……..ejahar 

Ext 2 …….seizure list 

Ext 3……..seizure list 

Ext 4……..inquest report 

Ext 5……..seizure list 

Ext 6……..MVI report of the bike 

Ext 7……..MVI report of the bus 

Ext 8………sketch map 

Ext 9………bail bond 

Ext 10…….P.M. report 

Ext 11……..charge sheet 
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Defence witness : 

Nil 

Exhibits for defence 

Nil  

  

                                                              Smti Bijaya Khakhlary  

                                                               JMFC,TEZPUR 

  

 

 


